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“The Insurer Is entitled to make a determination as to whether a treatment or
assessment plan is REASONABLE and NECESSARY based on the information
provided by the claimant.

How to help your clients

The BURDEN IS ON THE CLAIMANT to prove that he or she is entitled to the benefit
sought.

The claimant’s assertion, without any evidentiary support, is not sufficient to meet

the burden of proof.”
18-000937 v Unifund Assurance Company, 2019 CanlLIl 22195 (ON LAT)






How to help your clients cont’d

 Reasonable, Defensible and Consistent
treatment requests

* Provide support for position in writing

* First hand observation vs complaint

« Consider strategies to avoid IE






AT from denial or reduction
to FSCO

SCO decisions or other LAT decisions
to be faster

recovery Is very rare



orts upfront before

er dates but not as fast as it was
0 be
djournments and date flexibility



LAT Process

FILE APPLICATION
RESPONSE TO APPLICATION BY INSURER
LAT SCHEDULES CASE CONFERENCE DATE

PARTIES TO FILE CASE CONFERENCE SUMMARY 10
DAYS BEFORE CASE CONFERENCE

P O



row issues

lon and Date
ritten, Oral, or Electronic



will you provide?

or in person

on issue

ement, amount, or both

you testify?

» Will you be needed for cross-
examination only?




Hearings: Experts

« Expert witnesses are different

 Form 53 not sufficient — need LAT Form

« “Acknowledgement of Expert’s Duty”
Rule 10.2(b)

* “too many experts are no more than
hired guns who tailor the reports and
evidence to suit the client’s needs”

* “objective and non-partisan and within
the expert’'s area of expertise”



Expert Evidence

« Westerhof v Gee Estate (ON Court of
Appeal)

 Litigation expert, participant expert, non-
party expert

« EXxpert supporting a treatment plan found
to be a participant expert (17-003600 v
Aviva 2019 CanLlIl 6335)

 Most OTs, case managers, and other
treatment providers will probably be
participant experts



Hearings: Role Of Participant Experts

e Treatment providers usually carry more
weight

* Not hired guns

* Need well written reports

« Keep good notes

* Notes can be ordered produced to
counsel and the tribunal



Hearings: Being Examined

« DO NOT BE AN ADVOCATE

* Prepare, prepare, and
prepare...... before the hearing

« Understand the strengths and
weaknesses of your evidence

« Speak to claimants’ counsel ahead of
time

» Anticipate defence questions and issues



Hearings: Being Examined

 What is a summons?

* Can be by party that hired you or the
other party

« Attendance money (not enough)

* Personal service

* No property in a witness but treatment
ethics

* Right to remain silent



Hearings: Being Examined

* Direct Examination — Open -5 W's
* Cross-examination — leading questions
* You don't have to agree
» Counsel can’t speak with you during
Cross examination
* Don’t be argumentative
* This is where “being an advocate”
can be an issue



Ing to get specific answer to fix
evidence from cross
e Still not an advocate




Hearings: Being Examined

« Speak slowly and clearly

 Don't talk over anyone

« Concede points if obvious

« Stand your ground when necessary

« Eye contact with decision maker

« Consider aids or charts

« Keep evidence simple - adjudicator is not
a medical expert



AT rarely awards

g/application worth it?
ductions from tort

» Expert fees

« Benefits to client?



Collateral benefits — deduction from tort



AB and Tort Interaction cont’d

* Reports are mutually helpful — need to
work together (remember the forms!)

« Approved treatment plans legitimize
claims

« Timing of AB settlements

« Ongoing treatment after settlement



QUESTIONS?
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THANK YOU!
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